
Exercising better
(independent)
judgement

Members' content

Bob Semple



The toughest decisions always rise to the top. As Barack Obama remarked:

“Most of the decisions I make don’t lend themselves to a clean, crisp, wonderful

solution. When they do, somebody else typically covers them and they never

arrive at my desk.”

Boards should expect their fair share of tough decisions; but can Boards

improve the quality of those decisions? In conducting reviews of board

effectiveness, I often find that the answer to this question is “Yes!” But don’t

just take my word for it. . . .
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the directors took appropriate steps to inform themselves of the relevant facts;

they have sought appropriate expert advice if necessary;

they acted responsibly.

Why is judgement so important?

In the U.S. and other common law jurisdictions, there is an express Business

Judgement Rule: in the absence of evidence that the board has blatantly violated

some rule of conduct, the courts will not review or question its decisions.

However, recent research in the UK concluded that:

“Judges are quite prepared to examine the efficacy of business judgments exercised

by company directors . . . the focus of the English courts is far more on the process

by which the business judgment was reached as well as the judgment itself”

The approach taken by the judges typically involves scrutinising whether:

The Business Judgement Rule

Boards are presumed to act in "good faith" that is, within the fiduciary standards of

loyalty, prudence, and care that directors owe to stakeholders.
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S.228, Companies Act 2014 (excerpts) - 

(1) A director of a company shall -

(a) act in good faith in what the director considers to
      be the interests of the company;

(b) act honestly and responsibly in relation to the
      conduct of the affairs of the company;

(e) not agree to restrict the director’s power to
      exercise an independent judgment     

(g) exercise the care, skill and diligence which
      would be exercised in the same circumstances
      by a reasonable person having both —

       (i)    the knowledge and experience that may
               reasonably be expected of a person in the
               same position as the director; and
       (ii)   the knowledge and experience which the director has;

What about Ireland?

In Ireland, Section 228 of the Companies Act 2014, for the first time,

codified in statute the responsibilities of Directors. Relevant

responsibilities for the purposes of this discussion are shown across.

Interestingly, UK legislation is much more explicit about judgement:

S.173, Companies Act 2006

(1) A director of a company must exercise independent judgment.

The Irish Act refers only to not restricting the director’s power to

exercise an independent judgement – rather than referring to the

responsibility (as the UK Act does). Mind you, it does not seem like

a big stretch to suggest that the S.228 duties imply the same

obligation – but I will leave that to the lawyers.
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A structured approach to exercising
independent judgement

The explicit requirement in the UK’s 2006 Act was one of the reasons
which led Sir Andrew Likierman, Professor of Management Practice at
London Business School, to identify six key elements  that we, as
Directors, should consider in exercising independent judgement:

   #1. What I take in

   #2. Who and what I trust

   #3. What I know

   #4. What I feel and believe

   #5. How I make the choice

   #6. How I act on the decision

Before you dismiss these as obvious (“Sure, I apply these all the time?”),  
read on. 

Members' content

3



Give full attention to the written and spoken material

presented (#1)

Check, and where necessary question, the information,

including measures and assumptions used (#2)

Avoid undue reliance on a single individual's expertise

Take account of context - objectives, precedence,

relevant comparisons, legal requirements and ethical

issues (#3, #4, #5)

or the majority view (#2)

Start with ‘the raw material’

Watch out for attitudes and feelings

Make your choice, deliberately

In a recent presentation (at the Chartered Governance

Institute Annual Conference), Professor Likierman

suggested a practical approach to applying these six

elements:

Starting with the raw material, we all assume we give our
full attention. . . but even if I grant the benefit of the doubt,
the second piece of advice is probably my favourite: a
powerful question to ask is:

”What are our assumptions here (both stated and, more
importantly, unstated) - and how might they be incomplete
or, even, invalid?”

Start with ‘the raw material’
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Develop an informed view based on the appropriate
method of challenge (#3)

Avoid undue influence by sectional interests or

Be aware of our own biases, agendas and emotions

Understand risk and uncertainty and how to mitigate
them (#4, #5, #6)

Take account of context - objectives, precedence,
relevant comparisons, legal requirements and

Watch out for attitudes and feelings

      agencies (#4, #5)

      as well as collective values such as fairness (#4)

      ethical issues (#3, #4, #5)

Kahneman (“Thinking, fast and slow”  ) warns us of the
dangers of fast thinking – the type done by the limbic
brain (driven by feelings), beyond our conscious
comprehension.

A good antidote is to use the Devil’s Advocate approach
(arguing against something, without actually being
committed to the contrary view).

I also like to see the key risks of a proposed decision
explicitly called out (as part of the board paper summary
sheet).

Finally, a disarming introduction in raising a tricky
question is “I don’t know the answer to this, but . . .”
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Support an environment where diverse views are
encouraged and dissent is seen as safe (#4, #5)

Check for the way options have been framed,
including those which might have been excluded from
consideration (#5)

Appreciate the implications of trade-offs in the choice,
including timing, consequences and feasibility (#5)

Be aware of the need for any consultation on the
choice with relevant stakeholders and other interested
parties (#5, #6)

Understand risk and uncertainty and how to mitigate
them (#4, #5, #6)

Take account of context - objectives, precedence,
relevant comparisons, legal requirements and ethical
issues (#3, #4, #5)

Make your choice, deliberately
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HBR reports that the highest performing teams have one

thing in common: psychological safety (described as

“moderate risk-taking, speaking your mind, creativity, and

sticking your neck out without fear of having it cut off”)

In my experience, the ability to declare – and explore – a

contrarian perspective is especially valuable.

I encourage Boards to adopt the phrase “This might sound

stupid but. . .” as a way of asking the questions everyone else

wants to, but is too afraid. 
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Conclusion

I have encouraged “rigorous candour” and “respectful challenge”

to help ensure that individual and collective judgements are both

reasonable and defensible. Professor Likierman’s approach

provides a practical framework for applying these ideas.

I hope you find it useful in your Board decision-making. 

Bob Semple

August 2021 
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1 https://www.nedonboard.com/the-truth-about-directors-duties-in-the-u-k-and-the-business-judgement-rule/
2 http://www.irishstatutebook.ie/eli/2014/act/38/enacted/en/html?q=companies+act&amp;years=2014
3 https://hbr.org/2020/01/the-elements-of-good-judgment
4 https://www.amazon.co.uk/Thinking-Fast-Slow-Daniel-Kahneman
5 https://www.frc.org.uk/getattachment/61232f60-a338-471b-ba5a-bfed25219147/2018-Guidance-on-Board-Effectiveness-FINAL.PDF
6 https://hbr.org/2017/08/high-performing-teams-need-psychological-safety-heres-how-to-create-it
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